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  February 24, 2003 
 

John W. Bartlett, Esq. 
Lowenstein Sandler, PC 
65 Livingston Avenue 
Roseland, New Jersey 07068-1791 

 
Advisory Opinion No. 01-2003 

 
Dear Mr. Bartlett: 
 
Your request for an advisory opinion on behalf of the New Jersey Democratic State Committee 
(hereafter, NJDSC) was considered by the Commission at its meeting of February 24, 2003, and the 
Commission directed me to issue the following response pursuant to N.J.S.A. 19:44A-6f. 
 
You have asked the following two questions: 1) whether or not the NJDSC, a State political party 
committee (PPC), pursuant to N.J.S.A. 19:44A-3p, may borrow money by means of a “mortgage 
loan” to purchase or refinance an interest in real property, if the mortgage loan is from an entity in 
the business of lending money, contains arm’s length terms, is secured by an interest in real property 
and is for the purpose of purchasing a building and the land beneath it; and 2) whether or not such a 
“mortgage loan” constitutes a “contribution,” as that term is defined in the New Jersey Campaign 
Contributions and Expenditures Reporting Act, N.J.S.A. 19:44A-1 et seq. (hereafter, the Act). 
 
Please be advised that, pursuant to N.J.S.A. 19:44A-6f, this response is confined to the facts you 
have presented on behalf of the NJDSC only and is not intended to render an opinion as to facts 
relevant to any other political party committee.  The Commission also notes that for the purposes of 
this response, the Commission defines the term “mortgage loan” to mean a “loan secured by a 
mortgage or deed of trust on real property.” See Black’s Law Dictionary 947 (7th ed. 1999). 
 

Commission Opinion 
 

The Commission finds that the NJDSC may borrow money by means of a mortgage loan to purchase 
an office building or to refinance its interest in that office building if the loan is made “in the 
ordinary course of business,” as set forth below. The Commission concludes further that a mortgage 
loan obtained by the NJDSC “in the ordinary course of business” is not a “contribution,” as that term 
is defined in the Act. 
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Discussion 
 
You write that the NJDSC has signed a contract to purchase a building in Trenton to be used as a 
“primary workplace” for NJDSC business.  The contract is at a “market value” purchase price, and 
the NJDSC “cannot, nor would it ever likely be able to, purchase the building for cash.”  While the 
NJDSC has not yet entered into any loan agreement, you explain that it wishes to obtain a “market-
rate loan” in order to purchase the building.  You write further that the contract has a contingency 
permitting the NJDSC to withdraw if the Commission does not authorize the NJDSC to obtain a 
mortgage loan to purchase the building.  The NJDSC will presumably be required to use its funds to 
make periodic payments on the mortgage loan.  
 
1)  The express purpose of the Act is to limit political contributions as a method of preventing 
undue influence upon candidates and committees subject to its provisions; see N.J.S.A. 19:44A-2.  
The Commission finds that a mortgage loan made to the NJDSC “in the ordinary course of business” 
to purchase an office building presents no opportunity for undue influence and is therefore 
permissible.  If the mortgage loan satisfies the criteria described below, there is no opportunity for 
preferential treatment of the NJDSC that might result in undue influence.  
 
The Commission notes that no provision of the Act specifically prohibits the NJDSC, a PPC as 
defined at N.J.S.A. 19:44A-3p, from obtaining a mortgage loan to purchase an office building at 
market value and from making periodic payments on that loan from funds contributed to the NJDSC. 
The Commission finds, however, that such a mortgage loan and payments must possess all of the 
following characteristics in order to avoid the possibility that the loan might be a source of undue 
influence. 
 
A mortgage loan “in the ordinary course of business,” obtained by the NJDSC, the mortgagor, must: 
a) be from a banking or other institution in the business of making loans and authorized under New 
Jersey law to lend money that is secured by a mortgage; b) be at the “market rate” of interest with 
terms that are usual and customary for other similar loans made during the same period of time; c) be 
made on a basis that guarantees repayment; and, d) be evidenced by a written agreement containing 
a due date or amortization schedule.  The Commission takes notice that these requirements are 
similar to the definition of a loan “in the ordinary course of business” found in the Federal Election 
Campaign Act; see 2 U.S.C.A. §431(8)(B)(vii).  Also see 11 C.F.R. 100.82(a). 
 
2)  The definition of “contribution” in the Act includes “all loans. . . to or by any . . .  political 
party committee”; see N.J.S.A. 19:44A-3d.  The Act further establishes limits on the amounts of 
contributions, including loans, that may be accepted by a State PPC.  A mortgage loan “in the 
ordinary course of business” must therefore be distinguished from a loan, such as a loan from an 
individual, that is a contribution subject to contribution limits.  
 
The Commission finds that a mortgage loan to the NJDSC “in the ordinary course of business,” as 
described above, is not a contribution because the mortgage loan is an arm’s length commercial 
transaction with no intent or opportunity that any portion of the loan proceeds will become a 
contribution or exert undue influence.  The Commission presumes that the proceeds of the NJDSC’s 
mortgage loan will be paid directly to the seller to purchase the office building and that no portion of 
the loan proceeds will be retained by the NJDSC.  Further, because the mortgage loan is at a “market 
rate” of interest and bears terms that are usual and customary for other similar loans, there is no 
opportunity for a contribution to arise from a lower-than-market interest rate or other special terms 
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that might violate the contribution limits applicable to the NJDSC or the statutory prohibitions on 
certain contributions; see N.J.S.A. 19:44A-11.4 (as adjusted pursuant to N.J.S.A. 19:44A-7.2) and 
N.J.A.C. 19:25-11.2.  Also see N.J.S.A. 19:34-32 and 19:34-45. 
 
The Commission finds that the Act and Commission regulations lend support to this result.  N.J.S.A. 
19:44A-44 permits a gubernatorial candidate to borrow funds from a national or State bank in an 
amount up to $50,000, which must be repaid in full no later than 20 days before the election. To 
implement this statutory provision, Commission regulations applicable to gubernatorial candidates 
specifically exclude “a loan in the ordinary course of business by a bank” from the definition of a 
contribution; see N.J.A.C. 19:25-15.3 and 19:25-16.3.  Also, as you have noted, in Advisory Opinion 
18-1977 the Commission distinguished a “commercially reasonable loan not intended to be a 
contribution” from a contribution in the form of a loan from an individual to a gubernatorial 
candidate. 
 
The Commission notes that should any portion of the mortgage loan be forgiven, the forgiven 
amount would constitute a contribution from the mortgagee subject to the contribution limit to a PPC 
and to the prohibitions on contributions found at N.J.S.A. 19:34-32 or 19:34-45. 
 

Additional Information 
 
Please be advised that the Commission’s Compliance Section will provide you with specific written 
instructions for reporting the mortgage loan.  You mentioned in your inquiry that the NJDSC may 
collect rents if it leases a portion of the office building.   The issue of receipt and reporting of rental 
income is not addressed in this response.  Please contact the Commission for guidance when you are 
able to provide specific information concerning receipt of rental payments. 
 
The Commission is aware that provisions of the federal Bipartisan Campaign Reform Act of 2002 
deal with the use of State political party committee funds for the purchase of a building.  The 
Commission expresses no opinion as to application of that law to the mortgage loan that is the 
subject of this inquiry. 
 
Thank you for submitting this request and for your interest in the work of the Commission. 
 
  Very truly yours, 
 
                                                           ELECTION LAW ENFORCEMENT 
  COMMISSION 
 
                                                         By:_____________________________ 
   NEDDA G. MASSAR 
   Acting Legal Director 
 
 
 
 
 
























